BDO TAX SERVICES

ACQUIRING, HOLDING AND DISPOSAL
OF LAND AND BUILDINGS IN IRELAND

2

ACQUIRING, HOLDING AND DISPOSAL OF LAND AND BUILDINGS IN IRELAND

ACQUIRING, HOLDING AND DISPOSAL
OF LAND AND BUILDINGS IN IRELAND

INTRODUCTION
There are four common purchase
scenarios for land:
Land for development
into property
Developed property
to be used in a trade
Developed property to be rented
to unconnected third parties
 eveloped property that is
D
already let to third parties
Within each of these scenarios,
the property could be used for
residential, industrial, office or retail
purposes or indeed a mix of these.
STRUCTURES
There are a variety of structures that
can be used and that need to be
evaluated based on tax law at the time
of purchase. It should be taken into
consideration that tax law changes
annually, sometimes with retrospective
effect and that the efficiency of a
structure might change over time.
Sometimes, it is possible to restructure
to overcome these changes but, more
often, it is not possible to do so.

TAX EVENTS

• Taxes arising on exit from the property

In broad terms the purchaser
will want to consider:

• O
 ther taxes that might apply
i.e. Local Property Tax

• What Irish taxes arise on the purchase

• VAT arising on the sale of the property.

• W
 hat taxes arise during the period
of ownership of the property

LEGAL MATTERS

• Stamp duty on the purchase

Under Irish property law, ownership of
property is held either freehold or long
leasehold. Title to property can only pass
by written contract and the payment of
the consideration by the purchaser to the
vendor. Usually, there is a comprehensive
due diligence performed by the purchaser
in advance of closing. This will cover:

• VAT on the purchase

• Tenancies, and

• C
 GT withholding tax clearance
on the purchase

• Warranties from the
developer’s insurance

• Taxes on income from the property

At the signing of the contract,
the purchaser is required to pay
a deposit to the seller. This may
or may not be refundable if the
contract does not complete.

• W
 hat taxes arise on the
sale of the property.
TAX CONSIDERATIONS
Typically, the purchaser has to
consider all of the following taxes:

• W
 hat deductions are available
against the income from the
property for Irish tax purposes
including any tax depreciation
• M
 itigation of Irish
withholding taxes on:
–– Rents
–– Interest costs
–– Dividends
• V
 AT arising on income
from the property

On the closing of the contract, the
remainder of the consideration
becomes payable.
The buyer usually takes out new
insurance on closing as appropriate. The
date of completion of contract becomes
the tax point (and the date of acquisition)
for capital gains tax purposes. The
vendor is usually responsible to
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discharge any outstanding debt on
the property at the time of closing.

3. O
 wnership of the property in
a non-resident company

IRISH TAX LAW

4. Ownership of the property in
an Irish regulated fund.

In general, Ireland retains taxing rights
on income from and gains on Irish
situated property. These charges are
not usually relieved even if the owner
is tax resident in a country with which
Ireland has a double tax agreement.

In addition, in the case of larger
scale property there may be joint
venture parties and these can
affect the chosen structure.

The VAT aspects of Irish situated property usually depends on the status of
the property and is usually the same
regardless of what structure is used.

It is necessary to consider the facts and
circumstances of the property purchase
in order to determine the tax treatment.

In most cases, the stamp duty aspects
of the purchase of Irish property will be
the same regardless of what structure
is used.
There are exceptions to these general
points as noted later on in this
document.
Structures
The possible structures for the
acquisition of Irish property are:
1. Direct ownership by a:
–– foreign individual
–– foreign partnership
–– foreign company or
–– foreign fund.
2. O
 wnership of the property in
Irish tax resident company

TAX TREATMENT

Broadly, property is either held on
trading account or capital account for
Irish tax purposes. This distinction is
important as different tax heads apply
to trading (income tax, corporation tax)
and capital (CGT) and the present tax
rates are different. It is not the case that
the taxpayer can elect into one of the
categories. The facts that would support
holding on a capital account are the
purchase of fully developed property
and let of property for a medium (five
years) to long- term hold. The property
would be capable of servicing the
interest cost of financing the purchase
from rental income of the property.
The facts that would support holding
on a trading account are the purchase
of land with the intention of developing
and selling completed properties on the
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land after construction is completed.
There are many possible scenarios
between these ends of the spectrum.
RELEVANT TAX RULES
Resident and non-resident companies
are widely used to buy Irish property.
Income from development of
property for resale carried out
by the company qualifies for the
12.5% corporation tax rate.
Rental income after allowable expenses
is taxed at 25% in a resident company
and 20% in a non-resident company.
Deductions against rental income is more
restrictive than against trading income
and only limited expenses are allowable.
The same deductions generally apply for
resident and non-resident companies.
If an Irish resident company is ‘close’,
the after-tax rental surplus is liable
to a further tax of 20%. This does not
apply to a non-resident company.
Irish tax resident companies are within
dividend withholding tax rules on
dividends (there are exemptions),
whereas non-resident companies
are not. Interest paid by an Irish tax
resident company to a connected
company may not be tax deductible.
Where rents are paid by a tenant to a
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non-resident landlord, withholding tax
at 20% may apply in the absence of the
appointment of a rent collection agent.
TAX DEPRECIATION
A common question is whether there
is any relief for tax on income for the
purchase price of the property. The
general rule is no: land and buildings do
not qualify for Irish tax depreciation.
However, the integral plant content
within a building may be eligible for
tax depreciation against the related
rental income provided the property
is on capital account. Tax depreciation
does not apply to property held on
trading account (even if it is rented).
The tax depreciation requires the lease
to be reviewed by a tax professional and
the purchase price to be reviewed by a
chartered surveyor in order to determine
the cost of physical plant in the building.
The rate of tax depreciation is
12.5% over eight years.
The subsequent sale of the building
will give rise to a recapture of
the tax deprecation claimed.
TRANSFER PRICING
Where property is bought and sold
with connected parties, market value
rules apply in capital transactions.

Transfer pricing rules can apply
in trading transactions where the
overall group is considered ‘large’.
Usually, the property will be financed
by a combination of senior debt from
an unconnected financial institution
and subordinated interest bearing debt
and equity from a connected party.
The rate of interest charged by connected
third parties should be evaluated as
to whether it meets an arm’s length
rate and documentation of this by way
of a benchmarking study would be
common in the larger transactions.
IRISH REAL ESTATE FUNDS
These entities are regulated by
the Central Bank of Ireland.
They carry advantages in that all
income and gains are outside the scope
of Irish tax. Historically, there was
no withholding tax on distributions
to non residents and therefore nonresident investors could potentially
invest totally tax free in Irish property.
The total exemption only applies in very
limited circumstances. From Finance
Act 2017, where the unit holders select
the Irish property, the fund is regarded
as a Personal Portfolio Irish Real Estate
Fund (PPIREF). Distributions from and
the sale of units/shares in a PPIREF
are now subject to a 20% withholding
tax. Irish Real Estate Funds carry
significant incremental annual running

costs compared to other structures. They
are generally only suitable for
consideration where the gross value of
the property is greater than €25m.
STAMP DUTY
Stamp duty is a tax arising on the
transfer of ownership of Irish property.
The vendor needs to prove title to sell
the property to the purchaser.
Unstamped title documents may not be
admissible in legal proceedings. The law
has changed to prevent stamp duty
avoidance where the beneficial ownership transfers to the purchaser and the
registered ownership remains with the
vendor. This was known as ‘resting on
contract’ and such contracts are now
liable to stamp duty.
*Current rates of stamp duty on Irish property
outlined in Fig.1, page 5.

Historically, it was advantageous to
undertake property transfers using
the purchase and sale of shares as the
stamp duty rate was considerably lower
than 6%. The Finance Act 2017 has
removed that advantage and provides
that the transfer of shares of certain
property holding companies will be
chargeable to stamp duty at 6%.
Stamp duty forms part of the cost of the
property for Irish tax purposes
(both on trading and capital account) for
the purpose of calculation the
profit of gain on a future disposal.
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CURRENT STAMP DUTY RATES
Residential property

1%

on transfers
up to €1m

2%

on the excess

Commercial property

6%

Shares in Irish
incorporated companies

Normally

on consideration > 80,000

1%

*Fig. 1 Current Stamp Duty Rates

Interest on monies borrowed to finance
the payment of stamp duty do not
qualify for tax relief against rental.
Income for Irish tax purposes.
Where land is acquired, a 6% rate charge
applies. Where the land is subsequently
developed into residential property it
is possible to get a refund of the excess
4% provided this the development
occurs within a certain time frame.
CAPITAL GAINS TAX (CGT)
CGT applies to gains on the disposal of
property that is held on capital account.
The rate of tax is 33% and it
applies to disposals by individuals,
trust and companies whether
resident or non resident.
No relief is available for the
inflation content of the gain.
No relief is available if the proceeds
from the disposal is reinvested in
other replacement property.
Interest costs are not deductible.
Certain expenses of acquisition
and disposal are deductible.
The CGT charge can also apply to
gains on shares in any company
(including a non-resident company)
deriving more than 50% of its value
from Irish land and buildings. There

are anti-avoidance rules in place to
prevent tax planning around this.
The charge to Irish CGT is not generally
tax relieved for non residents who
are resident in a country which has a
double tax agreement with Ireland.
CAPITAL ACQUISITIONS TAX (CAT)
CAT applies to gifts and inheritances.
The rate of tax is 33%. There are exempt
limits depending on the relationship
between the donor and donee.
The tax does not apply to arm’s
length transfers of property where
full market value consideration is
paid between related parties.
A gift or inheritance of Irish situated
property owned by individuals and
trusts can give rise to Irish CAT. The
tax is payable by the donee. This is
the case even where the donor and
donee of the property transferred
are not tax resident in Ireland.
The transfer of shares in an Irish
company by way of gift or inheritance
are also within the charge to Irish
CAT as the shares are considered
to be Irish situated property.

CONCLUSION
There are many factors that come
into consideration in acquiring Irish
property.
The purchase must make economic
sense and stand up financially and
the commercial downsides need to be
covered off in so far as possible.
Financing considerations often
influence the choice of final structure.
The structure must also work from the
senior and junior lenders viewpoint.
In particular, where these are not tax
resident in Ireland, it is necessary to
ensure that there is no exposure to
Irish tax or Irish withholding tax on
interest income in so far
as possible.
Tax considerations although
important are usually secondary to
the above matters.
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